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STATEMENT OF THE ISSUE 

The issue presented is whether the district court erred by dismissing 

the petition for declaratory judgment without a hearing on the merits of the 

petition. 

 

ROUTING STATEMENT 

Iowa Rule of Appellate Procedure 6.1101(2) outlines the criteria for 

determining whether an appeal will be retained by the Iowa Supreme Court 

or transferred to the Iowa Court of Appeals.  Iowa R. App. P. 6.1101(2). 

This appeal should be retained by the Iowa Supreme Court because it: 

(“a”) presents a substantial constitutional question; (“c”) presents a 

substantial issue of first impression; (“d”) presents a fundamental and urgent 

issue of broad public importance requiring prompt or ultimate determination 

by the supreme court; and (“f”) presents a substantial question of 

enunciating legal principles.  Iowa R. App. P. 6.1101(2)(a), (c), (d), and (f). 
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STATEMENT OF THE CASE 

Nature of the Case:   

This is an appeal by Carl Olsen (“Mr. Olsen” hereafter), Ladd 

Huffman (“Mr. Huffman” hereafter), Alan Koslow (“Dr. Koslow” 

hereafter), and Robert Manke (“Mr. Manke” hereafter), from a final ruling 

dismissing their petition for declaratory judgment.  The Honorable Judge 

Bradley M. McCall presided over all relevant proceedings. 

Course of Proceedings: 

On June 6, 2011, Mr. Olsen filed a Petition for Declaratory Judgment 

moving the Iowa District Court to declare as a matter of law that marijuana 

has “accepted medical use in treatment in the United States” because of the 

fact that 16 states and the District of Columbia now accept marijuana as 

medicine as a matter of law. 

Mr. Olsen moved the district court to declare that the classification of 

marijuana as a schedule I controlled substance is no longer valid based on 

the statutory requirement that substances in schedule I do not have “accepted 

medical use in treatment in the United States.”  See Iowa Code § 

124.203(1)(b) (2011). 

On June 13, June 14, and June 22, 2011, respectively, Mr. Huffman, 

Dr. Koslow, and Mr. Manke filed motions to join, stating their own 
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particular facts and adopting Mr. Olsen’s Petition for Declaratory Judgment.  

See Iowa R. Civil P. 1.232. 

On July 11, 2011, the State of Iowa (“State” hereafter) filed a 

response consenting to the motions to join by Mr. Huffman, Dr. Koslow, and 

Mr. Manke. 

On July 27, 2011, the State filed a motion to dismiss the Petitioners’ 

claim alleging the petition failed to state claim upon which relief could be 

granted. 

On August 8, 2011, Mr. Olsen filed a resistance to the State’s motion 

to dismiss. 

On September 23, 2011, Judge McCall held a hearing on the State’s 

motion to dismiss. 

On September 26, 2011, Judge McCall granted the motions to join by 

Mr. Huffman, Dr. Koslow, and Mr. Manke. 

On October 12, 2011, Judge McCall granted the State’s motion to 

dismiss. 

On October 25, 2011, Mr. Olsen filed a notice of appeal. 

Facts from Carl Olsen’s Petition: 

Mr. Olsen presented a single fact. 
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Marijuana now has accepted medical use in 16 states and the District 

of Columbia.1  Since 1996, a total of 16 states have accepted the medical use 

                                           
1 Alaska (Ballot Measure 8) (1998), Alaska Stat. § 17.37.070 (2011) (defines 
"medical use" including "acquisition, possession, cultivation, use or 
transportation of marijuana"); Arizona, (Proposition 203) (2010), A.R.S. § 
36-2801 (2011) (defines "medical use" including "acquisition, possession, 
cultivation, manufacture, use, administration, delivery, transfer or 
transportation of marijuana"); California (Proposition 215) (1996), Cal 
Health & Saf Code § 11362.5 (2011) (defines "use of marijuana for medical 
purposes" including possession and cultivation for personal use); Colorado 
(Ballot Amendment 20) (2000), Colo. Const. Art. XVIII, Section 14 (2011) 
(defines "medical use" including "acquisition, possession, production, use, 
or transportation of marijuana"); Delaware (SB17, HB 17-4) (2011), 16 Del. 
C. § 4902A (2011) (defines "medical use" including "acquisition, 
administration, delivery, possession, transportation, transfer, transportation, 
or use of marijuana"); District of Columbia (Amendment Act B18-622) 
(2010), D.C. Code § 7-1671.01 (2011) (defines "medical marijuana" 
including "marijuana cultivated, manufactured, possessed, distributed, 
dispensed, obtained, or administered"); Hawaii (SB 862, HB 13-12) (2000), 
HRS § 329-121 (2011) (defines "medical use" including "acquisition, 
possession, cultivation, use, distribution, or transportation of marijuana"); 
Maine (Ballot Question 2) (1999), 22 M.R.S. § 2422 (2011) (defines 
"medical use" including "acquisition, possession, cultivation, manufacture, 
use, delivery, transfer or transportation of marijuana"); Michigan (Proposal 
1) (2008), MCLS § 333.26423 (2011) (defines "medical use" including 
"acquisition, possession, cultivation, manufacture, use, internal possession, 
delivery, transfer, or transportation of marihuana"); Montana (Initiative 
148)(2004), Mont. Code Anno., § 50-46-301 (2011) (defines "use of 
marijuana" to alleviate symptoms of debilitating medical conditions 
including "cultivation, manufacture, delivery, and possession of marijuana"); 
Nevada (Ballot Question 9) (2000), Nev. Rev. Stat. Ann. § 453A.120 (2011) 
(defines "medical use" including "possession, delivery, production or use of 
marijuana"); New Jersey (SB 119, HB 25-13) (2010), N.J. Stat. § 24:6I-3 
(2011) (defines "medical use" including "acquisition, possession, transport, 
or use of marijuana"); New Mexico (SB 523, ,HB 32-3) (2007), N.M. Stat. 
Ann. § 26-2B-2 (2011) (defines "use of medical cannabis" "for alleviating 
symptoms caused by debilitating medical conditions and their medical 
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of marijuana.  In addition, in 2010, with the consent of Congress, the 

medical use of marijuana was accepted in the federal jurisdiction of the 

District of Columbia. 

Facts from Ladd Huffman’s Motion to Join: 

Mr. Huffman presented the following facts. 

Mr. Huffman is permanently disabled.  Mr. Huffman has multiple 

sclerosis.  Mr. Huffman received federal authorization to use marijuana in 

1991.  Mr. Huffman’s involvement in three federal court rulings were cited 

in his motion to join and his testimony from the transcript of a public 

hearing held by the Iowa Board of Pharmacy was included by reference in 

his motion.  See Kuromiya v. United States, 37 F. Supp. 2d 717, 720-721 

(E.D. Pa. 1999); see Kuromiya v. United States, 78 F. Supp. 2d 367 (E.D. 

Pa. 1999); and see Motion to Dismiss, Ladd Huffman v. Food and Drug 

Administration, Civil No. 93-0237 NHJ (United States District Court for the 

                                                                                                                              
treatments"); Oregon (Ballot Measure 67) (1998), ORS § 475.302 (2009) 
(defines "medical use" including "production, possession, delivery, or 
administration of marijuana"); Rhode Island (SB 0710, HB 33-1) (2006), 
R.I. Gen. Laws § 21-28.6-3 (2011) (defines "medical use" including 
"acquisition, possession, cultivation, manufacture, use, delivery, transfer, or 
transportation of marijuana"); Vermont (SB 76, HB 645) (2004), 18 V.S.A. 
§ 4472 (2011) (defines "use for symptom relief" including "acquisition, 
possession, cultivation, use, transfer, or transportation of marijuana"); 
Washington (Initiative 692) (1998), Rev. Code Wash. (ARCW) § 
69.51A.010 (2011) (defines "medical use" including "production, 
possession, or administration of marijuana"). 
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District of Columbia), dated June 17, 1993 [found at: 

http://www.iowamedicalmarijuana.org/pdfs/930237_fda_declarations.pdf]; 

and finally Mr. Huffman's testimony from the public hearing held by the 

Iowa Board of Pharmacy in Mason City on September 2, 2009,  can be 

found in the transcript of that hearing on pages 22-27 [found at: 

http://www.iowamedicalmarijuana.org/pdfs/mc_1_10.pdf]. 

Facts from Alan Koslow’s Motion to Join: 

Dr. Koslow presented the following facts. 

Dr. Koslow is an Iowa physician who would recommend marijuana to 

some of his patients as an alternative to dangerous narcotics.  Some of Dr. 

Koslow’s patients have had to leave Iowa and move to other States where 

medical use of marijuana is legal in order to reduce their use of dangerous 

narcotics.  Dr. Koslow’s testimony from the transcript of a public hearing 

held by the Iowa Board of Pharmacy was included by reference in his 

motion to join.  Dr. Koslow's testimony from the public hearing held by the 

Iowa Board of Pharmacy in Des Moines on August 19, 2009, can be found 

in the transcript of that hearing on pages 84-99 [found at: 

http://www.iowamedicalmarijuana.org/pdfs/dm_21_30.pdf]. 

Facts from Robert Manke’s Motion to Join: 

Mr. Manke presented the following facts. 
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Mr. Manke is permanently disabled.  Mr. Manke has severe injuries.  

Mr. Manke is authorized to use marijuana for medicine by the State of 

Oregon.  Mr. Manke’s testimony from the transcript of a public hearing held 

by the Iowa Board of Pharmacy was included by reference in his motion to 

join.  Mr. Manke’s testimony from the Des Moines public hearing, August 

19, 2009, can be found in the transcript of that hearing on pages 29-36 

[found at: http://www.iowamedicalmarijuana.org/pdfs/ic_1_10.pdf], from 

the Iowa City Public Hearing, October 7, 2009, in the transcript of that 

hearing on pages 98-108 [found at: 

http://www.iowamedicalmarijuana.org/pdfs/ic_21_30.pdf], and from the 

Council Bluffs Public Hearing, November 4, 2009, in the transcript of that 

hearing on page 70 [found at: 

http://www.iowamedicalmarijuana.org/pdfs/cb_11_20.pdf] and on pages 

173-183 [found at: 

http://www.iowamedicalmarijuana.org/pdfs/cb_41_50.pdf]. 

 

ARGUMENT 

Material Facts have Changed: 

Marijuana is the only substance in Schedule I of the Iowa Uniform 

Controlled Substances Act that has ever been accepted by any state for 
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medical use since the legislation was enacted in 1971, making this a 

“substantial issue of first impression.” 

Over the past 15 years since California enacted the first state law 

accepting the medical use of marijuana in 1996, a total of 16 States have 

now enacted laws accepting the medical use of marijuana, as well as the 

District of Columbia (with Congressional approval). 

The Iowa Uniform Controlled Substances Act was enacted in 1971 

and marijuana was placed in schedule I because it had no currently 

“accepted medical use in treatment in the United States” at that time.  A 

condition for substances to remain in schedule I was created by our 

legislature – for a substance to remain in schedule I it must have no currently 

“accepted medical use in treatment in the United States.” 

The classification of marijuana has not been considered by the Iowa 

legislature since 1990, so the current classification of marijuana does not 

reflect the change that has occurred “in the United States” over the past 15 

years.  See State v. Bonjour, 694 N.W.2d 511, 516 (Iowa 2005) (Wiggins, J., 

dissenting) (“The 1990 amendment continues to be the law today”). 

Iowa’s Uniform Controlled Substances Act is based on the federal 

Controlled Substances Act, 21 U.S.C. §§ 801 et seq., and the concept that 

states determine “accepted medical use in treatment in the United States” is 
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a concept known as “federalism,” articulated recently in the context of the 

federal Controlled Substances Act by the U.S. Supreme Court in Gonzales v. 

Oregon, 546 U.S. 243, 258 (2006) (“a medical standard for care and 

treatment of patients that is specifically authorized under state law”).  

Oregon v. Ashcroft, 368 1118, 1124 (9th Cir. 2004) (“our concept of 

federalism, . . . requires that state lawmakers, not the federal government, 

are ‘the primary regulators of professional [medical] conduct’”).  Also see 

President Clinton's Executive Order 13132 of August 4, 1999 

("Federalism"), Federal Register, Vol. 64, No. 153, Tuesday, August 10, 

1999, page 43255; President Obama's Memorandum of May 20, 2009 

("Preemption"), Federal Register, Vol. 74, No. 98, Friday, May 22, 2009, 

page 24693.  And see Bush: Marijuana Laws Up to States, by Spencer S. 

Hsu, Washington Post Staff Writer, Friday, October 22, 1999; Page B7 – 

http://www.washingtonpost.com/wp-

srv/politics/campaigns/wh2000/stories/bush102299.htm (last accessed, 

11/28/2011).  And see Conant v. Walters, 309 F.3d 629, 639 (9th Cir. 2002): 

Our decision is consistent with principles of federalism that 
have left states as the primary regulators of professional 
conduct.  See Whalen v. Roe, 429 U.S. 589, 603 n. 30, 51 L. Ed. 
2d 64, 97 S. Ct. 869 (1977) (recognizing states’ broad police 
powers to regulate the administration of drugs by health 
professionals); Linder v. United States, 268 U.S. 5, 18, 69 L. 
Ed. 819, 45 S. Ct. 446 (1925) (“direct control of medical 
practice in the states is beyond the power of the federal 

http://www.washingtonpost.com/wp-srv/politics/campaigns/wh2000/stories/bush102299.htm
http://www.washingtonpost.com/wp-srv/politics/campaigns/wh2000/stories/bush102299.htm
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government”).  We must “show[] respect for the sovereign 
States that comprise our Federal Union.  That respect imposes a 
duty on federal courts, whenever possible, to avoid or minimize 
conflict between federal and state law, particularly in situations 
in which the citizens of a State have chosen to serve as a 
laboratory in the trial of novel social and economic experiments 
without risk to the rest of the country.”  Oakland Cannabis, 532 
U.S. at 501 (Stevens, J., concurring) (internal quotation marks 
omitted). 

Petitioners’ Claim: 

Because underlying facts regarding marijuana’s “accepted medical 

use in treatment in the United States’ have changed since our legislature 

placed marijuana in schedule I (16 States and the District of Columbia now 

accept the medical use of marijuana “in the United States”), Petitioners 

petitioned the district court to find as a matter of law that marijuana now has 

“accepted medical use in treatment in the United States” as that phrase is 

used in Iowa Code §§ 124.203(1)(b) (schedule I) , 124.205(1)(b) (schedule 

II), 124.207(1)(b) (schedule III) , 124.209(1)(b) (schedule IV) , and 

124.211(1)(b) (schedule V) , and to declare that marijuana is currently 

misclassified as a matter of state law. 

Judge McCall said our legislature has recognized since 1979 that 

marijuana might have medical use in Iowa (quoting State v. Bonjour, 694 

N.W.2d at 513).  Ruling pp. 4-5.  The phrase “might have” does not have the 

same meaning as “does have.”  It would have been impossible for the Iowa 
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legislature to say marijuana did have “accepted medical use in treatment in 

the United States” in 1979, since marijuana didn’t have any accepted 

medical use in treatment in any state “in the United States” until 1996.  

Petitioners note that Judge McCall found the 1979 amendment to the Iowa 

Code did address the injury of the petitioners, thus proving the question was 

not merely “abstract” or “theoretical” and that there is an actual injury in this 

case that declaratory judgment will remedy.  Ruling p. 5.  If there was no 

injury, the legislature would certainly not have addressed it. 

The Iowa legislature in 1979 could not have possibly addressed the 

fact of 16 state laws which did not exist until 1996.  The legislature was not 

being inconsistent in placing marijuana in Schedule I in 1971 when the 

uniform act was adopted, because marijuana actually had no “accepted 

medical use in treatment in the United States” at that time.  What the 

legislature did in 1971 was to create a condition that anything in schedule I 

must be removed from schedule I if it later becomes “accepted for medical 

use in treatment in the United States.”  Judge McCall interpreted the 1979 

amendment as somehow nullifying the scheduling criteria, which is not a 

fair reading of the statute. 

In fact, if you look at the rules the Iowa Board of Pharmacy adopted 

in 1979, 620 Iowa Administrative Code Chapter 12 “Medical use of 
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Marijuana” (October 1, 1979), 620 IAC 12.3(3) (1979) (“Concurrent with 

federal approval” ), there is nothing in those rules that wasn’t already legal 

in 1971 pursuant to Iowa Code § 124.303(3) (“Practitioners registered under 

federal law to conduct research with schedule I substances may conduct 

research in schedule I substances within this state upon furnishing the board 

evidence of the federal registration”).  Indeed, two Iowans (Barbara M. 

Douglass, Storm Lake, IA, and George Lee McMahon, Livermore, IA) have 

been receiving approximately 300 federal marijuana cigarettes per month 

here in Iowa since 1990 pursuant to Iowa Code § 124.303(3).  See Appendix 

to Conant v. Walters, 309 F.3d 629, 648 (9th Cir. 2002).  Petitioners have 

been unable to find any information that the 1979 program was ever funded.  

In 1996, the Executive Director of the Iowa Board of Pharmacy wrote: 

I am writing in response to your letter dated June 21, 1996.  In 
regard to Senate File 487, this legislative bill was approved on 
June 1, 1979.  The Board of Pharmacy Examiners adopted 620 
Iowa Administrative Code chapter 12 "Medicinal Use of 
Marijuana" on October 1, 1979.  A copy of chapter 12 is 
enclosed per your request. 

Subrule 12.3(5) called for the termination of the research 
program on June 30, 1981.  It appears that the program ended 
on that date.  Because of changes in Iowa Code chapter 204 as 
amended by 1986 Iowa Acts, chapter 1037, chapter 12 was 
rescinded in its entirety on January 20, 1987.  Apparently, the 
change in the Iowa Code in 1986 eliminated the need for 
investigational programs on the medical use of marijuana. 
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In regard to the advisory group of physicians which was 
required to be formed seventeen years ago in 1979 pursuant to 
Senate File 487 and 620 I.A.C. chapter 12, these records are 
either no longer in existence or are nonretrievable.  The current 
office files contain no information about the advisory group or 
its activities. 

Letter from Lloyd K. Jessen, R.Ph., J.D., to Carl E. Olsen dated July 16, 

1996. 

The State, as well as Judge McCall, treated the phrase “accepted 

medical use in treatment in the United States” as if the last four words “in 

the United States” did not exist, or had no meaning.  Ruling p. 4.  In other 

words, the State, as well as Judge McCall, read this phrase as if it said 

“accepted medical use in treatment in Iowa,” which is not what it says and 

not what it means.  Anderson v. State, 801 N.W.2d 1, 6 (Iowa 2011) (citing 

Iowa R. App. P. 6.904(3)(m): “In construing statutes, the court searches for 

the legislative intent as shown by what the legislature said, rather than what 

it should or might have said”). 

If we do not follow the clear language of a statute, or of the 
Constitution, but by a fallacious theory of construction attempt 
to impose our own ideas of what is best, even if in so doing we 
conceive that we are promoting the public welfare and 
achieving a desirable result, we are indulging in judicial 
legislation and are invading the province of the Legislative 
branch of the Government, or of the electorate in amending the 
basic law.  The end does not in such cases justify the means.  
We must accept [the statute] as the legislature wrote it, and its 
meaning is definite and beyond fair debate. 
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Id., at 6-7.  What possible relevance does the statement “the legislature has 

recognized that marijuana may have medical value” have with whether 

marijuana has “accepted medical use in treatment in the United States?”  

Ruling p. 4.  The first statement is a value judgment.  The second is a legal 

question. 

Judge McCall also said the question whether marijuana has “accepted 

medical use in treatment in the United States” is merely “abstract.”  Ruling 

p. 5.  The two permanently disabled co-petitioners, one of whom has a 

debilitating illness and the other of whom has debilitating injuries, are 

injured by marijuana’s current misclassification in Iowa.  Before dismissing 

the case, Judge McCall granted these two co-petitioners’ motions to join, so 

the facts of their injuries were properly before Judge McCall regarding the 

State’s motion to dismiss. 

In particular, Mr. Manke is authorized by the state of Oregon to use 

marijuana as medicine and that medical use of marijuana is recognized by 

our law here in Iowa.  Leaving marijuana classified as having no “accepted 

medical use in treatment in the United States” works a serious injury to Mr. 

Manke and others like him.  Our law recognizes the law in other states 

because it says “in the United States” which means “within the United 

States.”  The law of a sister state, specifically referred to in an Iowa statute, 
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is a relevant fact.  See Berger v. General United Group, 268 N.W.2d 630, 

634 (Iowa 1978) (“We have consistently held the law of a sister state, 

statutory or common, is a question of fact”). 

The meaning of term “State” is found in Iowa Code § 124.101(29) 

(2011).  The term  (“when applied to a part of the United States, includes 

any state, district, commonwealth, territory, insular possession, and any area 

subject to the legal authority of the United States of America”).  Gregory v. 

Ashcroft, 501 U.S. 452, 457-458 (1991): 

“‘The people of each State compose a State, having its own 
government, and endowed with all the functions essential to 
separate and independent existence,’ . . .  ‘Without the States in 
union, there could be no such political body as the United 
States.’  Not only, therefore, can there be no loss of separate 
and independent autonomy to the States, through their union 
under the Constitution, but it may be not unreasonably said that 
the preservation of the States, and the maintenance of their 
governments, are as much within the design and care of the 
Constitution as the preservation of the Union and the 
maintenance of the National government.  The Constitution, in 
all its provisions, looks to an indestructible Union, composed of 
indestructible States.”  Texas v. White, 74 U.S. 700, 7 Wall. 
700, 725, 19 L. Ed. 227 (1869), quoting Lane County v. 
Oregon, 74 U.S. 71, 7 Wall. 71, 76, 19 L. Ed. 101 (1869). 

The Constitution created a Federal Government of limited 
powers.  “The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people.”  U.S. Const., Amdt. 
10.  The States thus retain substantial sovereign authority under 
our constitutional system.  As James Madison put it: 
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“The powers delegated by the proposed Constitution to the 
federal government are few and defined.  Those which are to 
remain in the State governments are numerous and indefinite. . . 
.  The powers reserved to the several States will extend to all 
the objects which, in the ordinary course of affairs, concern the 
lives, liberties, and properties of the people, and the internal 
order, improvement, and prosperity of the State.”  The 
Federalist No. 45, pp. 292-293 (C. Rossiter ed. 1961). 

This federalist structure of joint sovereigns preserves to the 
people numerous advantages.  It assures a decentralized 
government that will be more sensitive to the diverse needs of a 
heterogenous society; it increases opportunity for citizen 
involvement in democratic processes; it allows for more 
innovation and experimentation in government; and it makes 
government more responsive by putting the States in 
competition for a mobile citizenry.  See generally McConnell, 
Federalism: Evaluating the Founders' Design, 54 U. Chi. L. 
Rev. 1484, 1491-1511 (1987); Merritt, The Guarantee Clause 
and State Autonomy: Federalism for a Third Century, 88 
Colum. L. Rev. 1, 3-10 (1988). 

Perhaps the principal benefit of the federalist system is a check 
on abuses of government power.  “The ‘constitutionally 
mandated balance of power’ between the States and the Federal 
Government was adopted by the Framers to ensure the 
protection of ‘our fundamental liberties.’”  Atascadero State 
Hospital v. Scanlon, 473 U.S. 234, 242, 87 L. Ed. 2d 171, 105 
S. Ct. 3142 (1985), quoting Garcia v. San Antonio Metropolitan 
Transit Authority, 469 U.S. 528, 572, 83 L. Ed. 2d 1016, 105 S. 
Ct. 1005 (1985) (Powell, J., dissenting). 

New York v. United States, 505 U.S. 144, 181 (1992): 

Respondents then pose what appears at first to be a troubling 
question: How can a federal statute be found an 
unconstitutional infringement of state sovereignty when state 
officials consented to the statute’s enactment? 
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The answer follows from an understanding of the fundamental 
purpose served by our Government’s federal structure.  The 
Constitution does not protect the sovereignty of States for the 
benefit of the States or state governments as abstract political 
entities, or even for the benefit of the public officials governing 
the States.  To the contrary, the Constitution divides authority 
between federal and state governments for the protection of 
individuals.  State sovereignty is not just an end in itself: 
“Rather, federalism secures to citizens the liberties that derive 
from the diffusion of sovereign power.”  Coleman v. Thompson, 
501 U.S. 722, 759, 115 L. Ed. 2d 640, 111 S. Ct. 2546 (1991) 
(BLACKMUN, J., dissenting). 

New York v. United States, 505 U.S. 144, 182 (1992): 

The constitutional authority of Congress cannot be expanded by 
the “consent” of the governmental unit whose domain is 
thereby narrowed, whether that unit is the Executive Branch or 
the States. 

State officials thus cannot consent to the enlargement of the 
powers of Congress beyond those enumerated in the 
Constitution.  Indeed, the facts of these cases raise the 
possibility that powerful incentives might lead both federal and 
state officials to view departures from the federal structure to be 
in their personal interests.  

New York v. United States, 505 U.S. 144, 187 (1992): 

But the Constitution protects us from our own best intentions: It 
divides power among sovereigns and among branches of 
government precisely so that we may resist the temptation to 
concentrate power in one location as an expedient solution to 
the crisis of the day.  

New York v. United States, 505 U.S. 144, 188 (1992): 

States are not mere political subdivisions of the United States.  
State governments are neither regional offices nor 
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administrative agencies of the Federal Government.  The 
positions occupied by state officials appear nowhere on the 
Federal Government’s most detailed organizational chart.  The 
Constitution instead “leaves to the several States a residuary 
and inviolable sovereignty,” The Federalist No. 39, p. 245 (C. 
Rossiter ed. 1961), reserved explicitly to the States by the Tenth 
Amendment. 

Arguments from the Petition: 

The Iowa Uniform Controlled Substances Act states that its legislative 

intent is to “make uniform the law of those states which enact it.”  Iowa 

Code § 124.601 (2011).  See, Uniform Controlled Substances Act §§ 101-

401, 9 U.L.A. Part II (1994).  See, Iowa Const. art. I, § 6 (“All laws of a 

general nature shall have a uniform operation”). 

The scheduling criteria in the Iowa Code are not part of a legislative 

scheme created exclusively by Iowa legislators.  The statutory scheme and 

the meaning of its terms are taken from the Uniform Controlled Substances 

Act, which, in turn, is taken from the federal Controlled Substances Act.  21 

U.S.C. §§ 801 et seq.  The purpose of the Uniform Controlled Substances 

Act is to “maintain uniformity between the laws of the several States and 

those of the federal government.”  Prefatory Note for Uniform Controlled 

Substances Act (1990).  (Pet. p. 11). 

While taking no position on whether Iowa should have adopted the 

uniform act verbatim (exactly as written by the National Conference of 
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Commissioners), Petitioners do want the court to take particular notice that 

Iowa’s version of the Uniform Controlled Substances Act varies from the 

Uniform Controlled Substances Act as recommended by the National 

Conference of Commissioners on Uniform States Laws 

(http://www.nccusl.org/Act.aspx?title=Controlled Substances Act). 

Unlike the model uniform act, which recommends that scheduling 

determinations be made through formal administrative rulemaking, Iowa’s 

version of the Uniform Controlled Substances Act does not authorize the 

Iowa Board of Pharmacy to amend the classifications of controlled 

substances by formal rulemaking.  Iowa Code § 124.201 (2011). 

Because there is no formal administrative remedy for misclassification 

of controlled substances in Iowa, actual enforcement is only available in a 

court of law.  See Ewurs v. Irving, 343 N.W.2d 273, 276 (Iowa Ct. App. 

1983) (“The test in each case is whether or not the legislature has prescribed 

an exclusive remedy”).  Auen v. Alcoholic Beverages Div., 679 N.W.2d 

586, 590 (Iowa 2004) (citing Marion v. Iowa Dep't of Revenue & Fin., 643 

N.W.2d 205, 207 (Iowa 2002)) (“statute delegating rulemaking power . . . 

vested the interpretation of . . . the Iowa Code with the agency”); Litterer v. 

Judge, 644 N.W.2d 357, 362 (Iowa 2002): 

The failure of an agency to act based upon the perceived lack of 
legal authority to act and the failure of an agency to act based 
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upon the exercise of discretion are different concepts.  They 
may both be reasons for the failure to act, but the lack of 
authority to act does not implicate the exercise of agency 
discretion because there can be no discretion to exercise if there 
is no authority to act.  Thus, judicial review of the authority of 
an agency to act does not undermine agency decision-making, 
or meddle in the wisdom of agency decision-making.  For this 
reason, we do not believe the denial of rulemaking based upon 
the lack of legal authority falls within the “on the merits” 
requirement, unless the agency has no legal authority to act.  
Yet, this requires a judicial determination.  See Hamilton v. City 
of Urbandale, 291 N.W.2d 15, 19 (Iowa 1980) (the 
interpretation of a statute can only be determined by the 
judiciary).  Courts do not invade the discretion of the agency by 
examining the legal authority to act, and an agency that has 
authority to act but fails to exercise that authority based upon a 
false belief that there is no such authority abuses its discretion. 

For a detailed explanation of Iowa’s informal controlled substance 

scheduling recommendation see the “Ruling on Respondent’s Motion to 

Dismiss” in Carl Olsen v. Board of Pharmacy, No. CV 8156 (Honorable 

Judge Robert Hanson, Polk County Iowa District Court, August 23, 2010). 

Federal Case Law: 

The U.S. Court of Appeals for the First Circuit has determined the 

phrase “accepted medical use in treatment in the United States” does not 

require a finding of recognized medical use in every state or approval for 

interstate marketing of a controlled substance.  Grinspoon v. DEA, 828 F.2d 

881, 886 (1st Cir. 1987). 
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Scheduling of controlled substances under the federal Controlled 

Substances Act and as recommended by the Uniform Controlled Substances 

Act is carried out by formal rulemaking.  21 C.F.R. §§ 1308 et seq.  Under 

the federal Controlled Substances Act, the federal administrative agency is 

“not authorized to make a rule declaring illegitimate a medical standard for 

care and treatment of patients that is specifically authorized under state law”.  

Gonzales v. Oregon, 546 U.S. 243, 258 (2006). 

“Direct control of medical practice in the states is beyond the power 

of the federal government.  . . .  It is elemental that a state has broad power 

to establish and enforce standards of conduct within its borders relative to 

the health of everyone there.  It is a vital part of a state’s police power.”  

Oregon v. Ashcroft, 368 F.3d 1118, 1124 (9th Cir. 2004) (citations omitted). 

The question of whether the State must acknowledge that marijuana 

has “accepted medical use in treatment in the United States” falls squarely 

under the Full Faith and Credit Clause of the United States Constitution as 

well as the Iowa Court Rules which require the State to take judicial notice 

of the statutes of other states to determine whether marijuana has any 

“accepted medical use in treatment in the United States.”  U.S. Const. art. 

IV, § 1; 28 U.S.C. § 1652 (2011); Iowa R. Civ. P. 1.415; Iowa R. Evid. 

5.902; Iowa Code § 622.59 (2011). 



Page 22 of 40 
 

In 2005, the U.S. Supreme Court upheld the constitutionality of the 

federal Controlled Substances Act, while at the same time expressing doubt 

that the federal classification of marijuana is still valid.  Gonzales v. Raich, 

545 U.S. 1, 28 n.37 (2005): 

We acknowledge that evidence proffered by respondents in this 
case regarding the effective medical uses for marijuana, if 
found credible after trial, would cast serious doubt on the 
accuracy of the findings that require marijuana to be listed in 
Schedule I. 

Since that ruling, no one in California has brought an action against the State 

of California for its failure to apply for federal reclassification on behalf of 

the citizens of California.  This failure of states that have accepted the 

medical use of marijuana to apply for federal reclassification is inexcusable 

and treasonous on the part of state officials.2  The states that have enacted 

                                           
2 While I was in the process of writing this brief, on November 30, 2011, 
two states actually did file for federal reclassification of marijuana, 
Washington and Rhode Island.  However, neither state has removed 
marijuana from schedule I of their states’ controlled substances act. 
 
Also, while I was in the process of writing this brief, on December 7, 2011, 
the U.S. Court of Appeals for the District of Columbia denied the U.S. Drug 
Enforcement Administration’s motion to dismiss me from the current federal 
marijuana rescheduling petition, Americans for Safe Access v. DEA, Case 
No. 11-1265 (D.C. Cir.).  In that case, my argument is that states have failed 
to file for federal reclassification.  Of course, now states have actually filed 
for federal reclassification as of November 30, 2011.  My argument is going 
to be that the petitions these states have filed are defective because they fail 
to assert that marijuana has accepted medical use in treatment in the United 
States as a matter of law.  See Gonzales v. Oregon, 546 U.S. 243 (2006).  In 
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medical marijuana laws cannot simply shrug off this federal responsibility to 

ensure the safety of their citizens who are using marijuana pursuant to state 

laws defining marijuana as medicine. 

In 2006, the United States Supreme Court interpreted the limits of the 

administrative rulemaking power given to the U.S. Attorney General by 

Congress under the federal Controlled Substances Act.  Gonzales v. Oregon, 

546 U.S. 243, 258 (2006): 

The Attorney General has rulemaking power to fulfill his duties 
under the CSA. The specific respects in which he is authorized 
to make rules, however, instruct us that he is not authorized to 
make a rule declaring illegitimate a medical standard for care 
and treatment of patients that is specifically authorized under 
state law. 

Because the federal schedules are administrative regulations, it 

follows that they can’t be used to make an accepted medical practice illegal 

in a state that accepts the medical use of marijuana. 

Both the courts and the U.S. Drug Enforcement Administration have 

determined that accepted medical use and safety for use under medical 

supervision are not separate analytical questions.  See Alliance for Cannabis 

                                                                                                                              
other words, there’s nothing to which the DEA can apply the 8 factors listed 
in 21 U.S.C. § 811(c), because accepted medical use in treatment in the 
United States is a matter of law, not medical efficacy.  The DEA might use 
those 8 factors to determine which, if any, of the other schedules to put 
marijuana in, but that is speculation.  Marijuana is not currently prescribed 
in any state and it’s doubtful it ever will be.  
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Therapeutics v. DEA, 930 F.2d 936, 940 n.4 (D.C. Cir. 1991) (“we do not 

see that ‘safety’ issue as raising a separate analytical question”).  And see 

DEA Docket No. 86-22, Federal Register, Vol. 57, No. 59, Thursday, March 

26, 1992, 10499 at page 10504: 

The scheduling criteria of the Controlled Substances Act appear 
to treat the lack of medical use and lack of safety as separate 
considerations. Prior rulings of this Agency purported to treat 
safety as a distinct factor.  53 FR 5156 (February 22, 1988).  In 
retrospect, this is inconsistent with scientific reality.  Safety 
cannot be treated as a separate analytical question. 

See Iowa Code § 124.203(1)(b).  Because safety is not listed in a separate 

subsection “c” in Iowa, it’s clearly not a separate analytical question in 

Iowa.  Compare 21 U.S.C. § 812(b)(1)(C) (2011). 

Iowa Case Law: 

In 2005, the Iowa Supreme Court held, “As the law stands now . . . 

marijuana has no recognized medicinal value.”  State v. Bonjour, 694 

N.W.2d 511, 514 (Iowa 2005).  Again, Petitioners reiterate that whether 

marijuana has recognized medical value in Iowa is not the same question as 

whether marijuana has “accepted medical use in treatment in the United 

States.”  Iowa Code § 124.203(1)(b).  

The Iowa Supreme Court made an interesting observation in the 

Bonjour case: 
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That procedure is to defer to the Board of Pharmacy Examiners, 
which is far better equipped than this court – and the 
legislature, for that matter – to make critical decisions regarding 
the medical effectiveness of marijuana use and the conditions, if 
any, it may be used to treat. 

Id. at 514.  Petitioners agree with the Iowa Supreme Court that the Board of 

Pharmacy Examiners is far better equipped to determine the medical 

effectiveness of marijuana than the legislature, but the legislature hasn’t 

authorized the Board of Pharmacy to classify controlled substances in Iowa. 

Petitioners also agree with the comments made by Honorable Judge 

Jon Fister in 1997 in State v. Helmers, Case No. FECR047575 (Black Hawk 

County, August 13, 1997): 

What all of this means is that, if the board of pharmacy 
examiners really concludes marijuana to have no medicinal 
value, as alleged by the assistant county attorney, the board has 
an unqualified duty to recommend that the general assembly 
delete it from Schedule II and revise Schedule I so that it is not 
excluded even when utilized for medicinal purposes.  See 
Sections 124.203, 124.205, (The Code 1997). 

Accepted medical use in Iowa is not really a question of medical 

efficacy at all because only the Iowa lawmakers can give marijuana any 

medical use in Iowa.  If “accepted medical use in treatment in the United 

States” were really a question of whether marijuana has medical efficacy 

here in Iowa, the legislature would have authorized the Iowa Board of 

Pharmacy to determine whether marijuana should have accepted medical use 
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in Iowa.  The legislature clearly created the condition that marijuana must 

continue to have no “accepted medical use in treatment in the United States” 

in order to remain in schedule I as a matter of law, not as a matter of medical 

efficacy.  That condition has now been met by 16 states. 

There is no administrative remedy here in Iowa because the 

administrative agency has no authority to change the classification of 

marijuana.  Because the court can enforce the law as written by the 

legislature, the remedy is an original action for declaratory judgment in the 

Iowa courts.  Courts can enforce the law here in Iowa. 

There is no administrative remedy: 

Unlike the federal administrative process which provides a formal 

administrative remedy (a legally binding administrative rulemaking process 

which results in a final, legally binding determination by the agency of the 

final scheduling of a controlled substance), Iowa’s administrative process 

provides no administrative remedy.  Fox, et al. v. Polk County Board of 

Supervisors, 569 N.W.2d 503, 508 (Iowa 1997) (“the test is whether the 

legislature has prescribed an exclusive remedy”). 

Iowa’s Board of Pharmacy makes an informal recommendation to the 

legislature which is not legally binding on the State.  Because the legislature 

has not authorized the Board of Pharmacy to reschedule controlled 
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substances in Iowa, Petitioners have no administrative remedy to exhaust.  

See Grains of Iowa v. Iowa Department of Agriculture, 562 N.W.2d 411, 

444 (Iowa Ct. App. 1997) (“The exhaustion of remedies requirement is a 

highly utilitarian principle of administrative law both as an expression of 

administrative autonomy and a rule of sound judicial administration”). 

The res judicata argument: 

At the September 23, 2011, hearing on the State’s motion to dismiss, 

the State’s attorney, Scott Galenbeck (“Mr. Galenbeck” hereafter), told the 

court, “I just realized this yesterday, that we have – that Judge Novak may 

have already ruled on precisely the issue that is presented.”   (Transcript p. 6, 

lines 17-20). 

Mr. Olsen responded, “The ruling from Judge Novak that Scott 

referred to was a ruling in a petition for judicial review of an agency ruling, 

and the judge made that ruling in the context of a petition for judicial 

review.”  (Transcript p. 12, lines 11-14).  “[W]hen the Supreme Court . . . 

dismissed the case they never ruled on the merits of that issue, they just said 

the case was moot.”  (Transcript p. 12, lines 19-25).  “I don't feel that 

decision is res judicata because of the context that it was made in.”  

(Transcript p. 13, lines 8-9).  See Grains of Iowa v. Iowa Department of 

Agriculture, 562 N.W.2d 441, 444 (Iowa Ct. App. 1997): 
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When reviewing agency action, the district court exercises only 
appellate jurisdiction and review is for errors at law.  PERB v. 
Stohr, 279 N.W.2d 286, 289-90 (Iowa 1979).  The “district 
court has no original authority to declare the rights of parties or 
the applicability of any statute or rule.”  Id.  Therefore, the 
district court may review only the challenged agency action and 
may not issue an original declaratory judgment.  Id. 

Mr. Galenbeck is familiar with the limited context of Judicial Review 

under Iowa Code § 17A.  At the first hearing before Judge Novak, Mr. 

Galenbeck told the court that Mr. Olsen’s argument could only be addressed 

in the context of an original action in district court, not in the context of a 

proceeding for judicial review. 

Judge Novak prefaced his ruling with, “As to paragraph C this court 

rules that it does not believe that it can determine . . .”  Judge Novak would 

not have written the ruling that way if he actually thought he was making a 

declaratory judgment ruling.  Mr. Olsen was not seeking a declaratory 

judgment ruling from Judge Novak.  Mr. Olsen was merely asking Judge 

Novak to find the agency erred by failing to acknowledge the law.  Mr. 

Olsen was simply saying everyone has to obey the law, including the 

agency. 

Mr. Olsen’s administrative petition sought a recommendation from 

the board, which is all the law requires from the board.  Iowa Code § 

124.201 (2011).  Mr. Olsen could not possibly get a ruling that is legally 



Page 29 of 40 
 

binding on the State from the board, and Judge Novak could not possibly 

have made a legally binding declaratory judgment on the legality of 

marijuana’s scheduling in that context.  Mr. Olsen did not agree with Judge 

Novak and he filed an appeal with the Iowa Supreme Court, but Mr. Olsen 

never suggested that Judge Novak could make a ruling outside the limited 

scope of judicial review.  Mr. Olsen simply wanted the Iowa Board of 

Pharmacy to tell the Iowa legislature that marijuana is misclassified as a 

matter of Iowa law. 

Mr. Olsen’s appeal was dismissed as moot when the Iowa Board of 

Pharmacy ruled unanimously that marijuana is medicine based on science 

rather than medical marijuana statutes in sister states.  George McMahon v. 

Board of Pharmacy, No. 09-1789 (Iowa Supreme Court, May 14, 2010) 

(“The board ultimately made the reclassification recommendation sought by 

the petitioners and the intervenor.  This reclassification decision ended any 

justiciable existing controversy that an appellate decision on this case could 

affect”).  Mr. Olsen agrees with the Iowa Supreme Court.  This appeal is not 

about a petition for judicial review. 

Because the Iowa Supreme Court never addressed the argument that 

marijuana is misclassified as a matter of state law, the issue is properly 

before the Iowa Supreme Court now. 
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Judge Novak simply found the administrative agency was not 

obligated by law to answer a legal question.  And, considering the Board of 

Pharmacy is composed of pharmacists, it’s not difficult to understand why 

they did not want to answer a question of law.  The Board of Pharmacy 

thought the 8 factors in Iowa Code 124.201(1)(a)-(h) (2011) were the only 

factors they should consider and that the only issue they had to decide was 

medical efficacy.  Mr. Olsen does not agree that “medical efficacy” and 

“accepted medical use in treatment in the United States” are the same 

analytical question, but does understand why the Iowa Supreme Court 

dismissed his appeal as moot. 

Obviously, the 16 states and the District of Columbia must have found 

that marijuana has medical efficacy, but that is a matter of state law here in 

Iowa.  The State admits in footnote 1 of its Response to Petitioner’s 

Supplemental Memorandum in Opposition to Respondent’s Motion to 

Dismiss, filed on Oct. 13, 2011, that, “the Board made no finding regarding 

whether marijuana has accepted medical use in the United States.”  If the 

Board of Pharmacy didn’t make any finding whether marijuana has accepted 

medical use in treatment “in the United States,” then Judge Novak’s ruling 

was simply whether or not the board was required to make that finding.  It’s 

dishonest for the State to make a res judicata argument. 
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At the swearing-in ceremony for 11 assistant U.S. attorneys for the 

District of Columbia held on April 8, 2011, U.S. Attorney General Eric 

Holder made the following statements: “Your job as assistant U.S. attorneys 

is not to convict people,” Holder said.  “Your job is not to win cases.  Your 

job is to do justice.  Your job is in every case, every decision that you make, 

to do the right thing.  Anybody who asks you to do something other than that 

is to be ignored.  Any policy that is at tension with that is to be questioned 

and brought to my attention. And I mean that.”   Holder Replaces DOJ 

Internal Ethics Head, by Nedra Pickler, Associated Press, Huffington Post, 

April 8, 2009: http://www.huffingtonpost.com/2009/04/08/holder-replaces-

doj-inter_n_184797.html (last accessed 11/29/2011). 

 The Board of Pharmacy, on its own initiative, without being 

petitioned by anyone, did address the 8 factors in Iowa Code 124.201(a)-(h) 

(2011) and reached the same conclusion that Mr. Olsen asked them to reach, 

by a different method (medical efficacy).  The board found that marijuana 

does have accepted medical use (based on medical efficacy as a matter of 

science, without taking any position on whether marijuana has “accepted 

medical use in treatment in the United States” a matter of law).  The Iowa 

Supreme Court then dismissed Mr. Olsen’s petition as moot because the 

board made the recommendation that Mr. Olsen asked them to make, 

http://www.huffingtonpost.com/2009/04/08/holder-replaces-doj-inter_n_184797.html
http://www.huffingtonpost.com/2009/04/08/holder-replaces-doj-inter_n_184797.html
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depriving Mr. Olsen of any right in that case to appeal on the issue of 

whether marijuana has “accepted medical use in treatment in the United 

States” a matter of state law. 

 It was unfair of the Iowa Board of Pharmacy to ask sick and injured 

people to expose their confidential medical information and choice of 

treatment in a public forum when the board had no authority to help them in 

any way and the law entitled those patients to have marijuana reclassified 

without the risk of exposing themselves to law enforcement.  I’m still 

hearing from patients who think I tricked them, but it was not me who 

tricked them. 

Public statements by the Board of Pharmacy: 

When an administrative agency is given the authority to make legally 

binding rulings, the Iowa Administrative Procedures Act requires formal 

rulemaking in the context of a contested case proceeding.  Iowa Code § 

17A.2(5) (2011).  Because the legislature has not authorized the Iowa Board 

of Pharmacy to schedule controlled substances in Iowa, the process the Iowa 

Board of Pharmacy follows is an informal process without the due process 

of formal rulemaking.  Iowa Code § 17A.2(2) (2011). 

The Iowa Board of Pharmacy has publicly stated that it is impossible 

for the board to change marijuana’s classification by formal rulemaking.  In 
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a letter to Iowa Senate President Jack Kibbie on June 16, 2010, Iowa Board 

of Pharmacy Executive Director Lloyd Jessen wrote: 

I am writing on behalf of the members of the Iowa Board of 
Pharmacy to offer some comments on the situation with 
medical marijuana.  This issue has been an onerous one for the 
Board and its staff.  We have spent a significant amount of time 
on it and had hoped that the legislature would give it the 
consideration that it deserves, as has been done in 14 other 
states.  The suggestion that the Board can implement a medical 
marijuana program entirely on its own is simply incorrect.  The 
Board does not currently have the jurisdiction or legal authority 
to address all the necessary issues by administrative rule.  
Those issues include complex matters such as the growing and 
distribution of marijuana, the physician's role in making it 
available to Iowa patients, qualifying medical conditions, 
program funding, criminal sanctions for violations of the 
program, legal protection for those who comply with the 
program, and a myriad of other related matters.  All of these 
critical issues exceed the Board’s statutory jurisdiction.  The 
1978 law which has been referred to is totally inadequate as a 
basis for Board action today.  The administrative rule that was 
authorized and promulgated under the 1978 law would be 
completely inadequate and useless today.  It allowed only for 
the investigational use of marijuana under a federal program 
which was in effect at that time but is no longer in existence.  
There seems to be a lot of confusion about the Board’s role in 
all of this.  The Board is supportive of a compassionate use 
program.  It is not trying to avoid a responsibility; rather, it is 
trying to respond in a manner that is lawful and productive.  
The Board emphasizes, however, that it cannot take the place of 
our elected officials who must determine what is appropriate for 
the citizens of Iowa.  Please let me know if I can provide you 
with any additional information or answer any questions you 
may have.  Thank you. 

On June 16, 2010, Executive Director Jessen had this to say in an interview 

with Sarah McCammon on National Public Radio Morning Edition:  
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SARAH McCAMMON: State lawmakers now say they’re no 
longer planning a legislative study looking into the possible 
legalization of medical marijuana.  House majority leader 
Kevin McCarthy has said he's determined that existing state law 
gives the Iowa Board of Pharmacy the authority to set such 
rules, so there’s no need for a committee to study the issue.  
However, pharmacy board officials don't seem too eager to 
jump in and legalize medical marijuana in Iowa.  The board 
voted unanimously earlier this year to recommend that the 
legislature change the way marijuana is classified to pave the 
way for medicinal use.  The board’s executive director, Lloyd 
Jessen, joins me now.  Lloyd, now that the legislature seem to 
be backing off, where does that leave the pharmacy board? 

LLOYD JESSEN: Well, the pharmacy board has made its 
recommendation that the drug should be rescheduled to class II, 
or schedule II, which is the starting point if you're going to 
make it available medically.  So, that's where the pharmacy 
board is at. 

SARAH McCAMMON: So, will the board go ahead and 
actually create a policy to allow that to go forward, to allow 
medical marijuana to go forward at this point? 

LLOYD JESSEN: It would involve a lot more than a policy.  
The board believes that it requires some new law, or some new 
legislation.  And that's because, even though we technically 
have a law on the books that would allow the board to go ahead 
and try to do it by rule making, that's not practical.  And it’s not 
doable today, because that law is from 1978.  And the 
circumstances that existed when that old law was in place are 
completely different today.  Back in 1978 the federal 
government was permitting what they called investigational use 
of medical marijuana, and they actually supplied the medical 
marijuana.  I think as everyone is aware now the federal 
government discontinued that program long ago.  And, 
federally, medical marijuana is not legal.  Also, as people are 
aware, the Obama Administration and the U.S. Attorney 
General have given some guidance saying that states that now 
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have medical marijuana laws won't be disturbed.  So, conditions 
have changed and the issues that are involved here are many 
more than just a drug or pharmacy related issue.  And we have 
things like the distribution of the marijuana itself.  How would 
that be done?  Would patients be allowed to grow it?  Would 
the state grow it and provide it?  Or would the state license 
private vendors?  Other issues would be such as: How are the 
physicians going to prescribe it or recommend it?  What 
medical conditions are going to be treated with medical 
marijuana?  These are all things that go far beyond what the 
board of pharmacy can do by rulemaking. 

SARAH McCAMMON: But given that the head of the 
majority, the house majority leader Kevin McCarthy has said 
that in his understanding the laws are on the books that would 
allow the pharmacy board, your board, to move forward with 
this... 

LLOYD JESSEN: Okay, what didn’t you understand that I just 
said?  I said the law is 32 years old.  Conditions have changed 
from 32 years ago.  There are issues that we can’t handle by 
administrative rulemaking.  That’s why it won’t work.  And I’ll 
be writing Senator McCarthy to tell him that. 

SARAH McCAMMON: So does it just come down to a 
difference of opinion between the board and the legislature? 

LLOYD JESSEN: I don't think it comes down to a difference of 
opinion.  It comes down to the legality of it.  Rulemaking is not 
legislation. 

SARAH McCAMMON: And what do you intend to ask Mr. 
McCarthy to do in your letter? 

LLOYD JESSEN: Well, I intend to inform him that it’s our 
opinion that we can’t do this by rulemaking even though there 
is an antiquated law on the books.  It’s not workable. 
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SARAH McCAMMON: What specific legislative changes 
would you like to see?  I mean you outlined some of the 
problems, but what do you think the legislature needs to do? 

LLOYD JESSEN: The board of pharmacy needs to consider the 
issue like the other 14 states have done.  If you look at what the 
other 14 states have done, their legislators and their governors 
have acted on it.  Because you need to bring in law enforcement 
people, you need to bring in the physican group.  You need to 
bring in a lot of people beyond who the board of pharmacy has 
jurisdiction over.  The board of pharmacy is limited in what it 
can do.  It was created to regulate the practice of pharmacy.  
And this goes far beyond regulating the practice of pharmacy, 
because medical marijuana probably will not be distributed by 
pharmacies.  It’ll be either grown by patients, or it’ll be 
provided by vendors, or it would be provide by the state. 

SARAH McCAMMON: Lloyd, thank you for your time. 

LLOYD JESSEN: You’re welcome. 

While the opinion of the Iowa Board of Pharmacy is definitely not 

binding on the court, it is nevertheless entitled to some deference.  Litterer v. 

Judge, 644 N.W.2d 357, 365 (Iowa 2002) (citing State v. Vargason, 607 

N.W.2d 691, 695 (Iowa 2000)) (“Although not binding, we give some 

deference to an administrative agency's interpretation of a statute it 

administers”). 

In its recommendation of February 17, 2010, the Iowa Board of 

Pharmacy suggested that the Iowa legislature set up a medical marijuana 

program similar to that of the states which have accepted the medical use of 
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marijuana.  In November of 2010, the Iowa Board of Pharmacy pre-filed 

legislation, Senate Study Bill 1016, proposing marijuana be removed from 

Schedule I and placed in Schedule II.  Of particular note, the explanation 

attached to SSB 1016 states that it would allow the medical use of marijuana 

here in Iowa: 

The bill removes marijuana from schedule I and reclassifies it 
as a schedule II controlled substance.  The bill also strikes 
references to the authority of the board of pharmacy to adopt 
rules for the use of marijuana or tetrahydrocannabinols for 
medicinal purposes.  A schedule I controlled substance is a 
highly addictive substance that has no accepted medical use in 
the United States and a scheduled II controlled substance is a 
highly addictive substance that has an accepted medical use in 
the United States. 

The reclassification of marijuana from a schedule I controlled 
substance to a schedule II controlled substance permits a 
physician to issue a prescription for marijuana. 

Removing marijuana from schedule I: 

Declaratory judgment removing marijuana from schedule I resolves 

the controversy between the parties because marijuana will no longer be a 

controlled substance in Iowa and will then become legal in Iowa for medical 

use immediately.  The criminal penalties in Iowa Code § 124.401 (2011) 

apply to marijuana only if marijuana is classified as a controlled substance.  

Hartford Accident & Indemnity Co. v. O'Connor-Regenwether Post No. 

3633, 247 Iowa 168, 172, 73 N.W.2d 12, 14 (1955) (“The remedy of a 
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declaratory judgment will be refused, provided the court has discretion to 

decline it, only if it will not finally settle the rights of the parties”). 

The state of Oregon has given Mr. Manke the right to medical use of 

marijuana.  Iowa law recognizes Mr. Manke’s right in Oregon by requiring 

that marijuana must have no currently “accepted medical use in treatment in 

the United States” (within the United States) in order to remain classified in 

Iowa schedule I. 

The Iowa Board of Pharmacy has recommended that marijuana be 

placed in Iowa schedule II where a doctor could issue Mr. Manke a 

prescription for marijuana.  The Iowa legislature has not acted on that 

recommendation. 

The Iowa Board of Pharmacy says it cannot create any rule that would 

allow Mr. Manke to use marijuana as long as it remains in Iowa schedule I.  

Mr. Manke has a legally protected right that can be redressed by declaratory 

judgment removing marijuana from schedule I as required by law. 

 

CONCLUSION 

For the foregoing reasons, Petitioners respectfully move for an order 

directing the district court to declare that marijuana is no longer classified in 

schedule I of the Iowa Uniform Controlled Substances Act. 
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